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Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

On February 21, 2023, Upbound Group, Inc. (the “Company”) filed a Certificate of Amendment to its Certificate of Incorporation with the Secretary of State of the State of Delaware to change the Company’s name from Rent-A-Center, Inc. to Upbound Group, Inc., which was approved by the board of directors (the “Board”) of the Company. The name change became effective on February 22, 2023.

Additionally, the Board approved and adopted an amendment and restatement of the Company’s existing bylaws (as amended and restated, the “Amended and Restated Bylaws”) effective on February 22, 2023, solely to reflect the change of the Company’s name from Rent-A-Center, Inc. to Upbound Group, Inc.

In connection with the foregoing, the Company will also change the trading symbol under which its common stock is traded with The Nasdaq Global Select Market from “RCII” to “UPBD,” effective as of the opening of market trading on February 27, 2023. There will be no change to the CUSIP number for the Company’s common stock.

The foregoing summary does not purport to be complete and is qualified in its entirety by reference to the Certificate of Amendment and Amended and Restated Bylaws, copies of which are attached as Exhibits 3.1 and 3.2, respectively, to this Current Report on Form 8-K and are incorporated herein by reference.

Item 7.01 Regulation FD Disclosure.

On February 23, 2023, the Company issued a press release announcing the Company’s name change from Rent-A-Center, Inc. to Upbound Group, Inc. A copy of the press release is attached as Exhibit 99.1 hereto and is incorporated herein by reference.

The information furnished pursuant to this Item 7.01, as well as Exhibit 99.1 referenced herein, shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934, nor shall it be deemed incorporated by reference in any filing under the Securities Act of 1933.

Item 9.01 Financial Statements and Exhibits.

(d) The following exhibits are being filed or furnished herewith:

	Exhibit No.
	
	
	
	
	Description

	3.1
	
	
	Certificate of Amendment to Certificate of Incorporation of the Company
	
	

	3.2
	
	
	Amended and Restated Bylaws of the Company
	

	99.1
	
	
	Press Release, dated February 23, 2023
	

	104
	
	
	Cover Page Interactive Data File (embedded with the Inline XBRL document)
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly authorized.

	
	
	UPBOUND GROUP, INC.
	

	Date:
	February 23, 2023
	By:
	/s/ Bryan J. Pechersky

	
	
	
	Bryan J. Pechersky

	
	
	
	Executive Vice President, General Counsel and Secretary
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CERTIFICATE OF AMENDMENT

OF
CERTIFICATE OF INCORPORATION
OF

RENT-A-CENTER, INC.

(Pursuant to Section 242 of the General Corporation Law of the State of Delaware)


Rent-A-Center, Inc., a Delaware corporation duly organized and existing under the General Corporation Law of the State of Delaware (the “Corporation”), does hereby certify that:

1. The Certificate of Incorporation of the Corporation, as amended, is hereby amended solely to reflect a change in the name of the Corporation by deleting Article FIRST thereof and inserting the following in lieu thereof:

“FIRST. The name of the corporation is Upbound Group, Inc. (the “Corporation”).”

2. The Board of Directors of the Corporation has adopted a resolution approving and declaring advisable the amendment described herein in accordance with the provisions of Section 242(b)(1) of the General Corporation Law of the State of Delaware.

3. The amendment described herein has been duly adopted in accordance with Section 242 of the General Corporation Law of the State of Delaware.

4. This Certificate of Amendment and the amendment contemplated hereby shall become effective at 12:01 a.m. Eastern time on February 22, 2023. IN WITNESS WHEREOF, the Corporation has caused this Certificate to be executed by its duly authorized officer on this 21st day of February, 2023.

RENT-A-CENTER, INC.


By: /s/ Bryan Pechersky

Name: Bryan Pechersky

Title: Executive Vice President, General Counsel

and Corporate Secretary
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Rent-A-Center, Inc. Is Now Upbound Group, Inc., Advancing Its Mission to Elevate Financial Opportunity for All

Upbound™ combines the Company’s capabilities and resources under a unified enterprise brand

Plano, Texas--February 23, 2023 - Rent-A-Center, Inc., the ultimate parent entity for Rent-A-Center®, Acima® and other consumer brands, today announced it will now be known as Upbound Group, Inc. (the “Company” or “Upbound”), an omni-channel platform company that enables a broader range of consumers to access flexible financial solutions. The Company will begin to trade under the ticker NASDAQ: UPBD starting on February 27th.

“Two years ago, Rent-A-Center, Inc. closed on its acquisition of Acima Holdings, almost doubling the size of the Company and dramatically changing both organizations. We are now a unified, multi-brand platform company that includes more than just the Rent-A-Center business. We are thrilled to launch Upbound, a new enterprise brand and operating structure that will better serve our business and mission. This announcement is a significant milestone in our evolution and strategic plan, as we strive to offer more inclusive financial solutions that address the changing and growing needs of consumers,“ said Mitch Fadel, Chief Executive Officer, Upbound.

As the corporate enterprise brand for all of the Company’s businesses, Upbound will provide strategic planning and shared services that will be leveraged across the organization to support and lead the development of innovative, inclusive, and technology-driven solutions that address the needs and aspirations of consumers. The Company will continue to go to market under its well-established operating brands, including Rent-A-Center, a 50-year-old lease-to-own retail channel with over 2,400 stores, and Acima, a leader in the third-party, virtual lease-to-own industry.

“Upbound is more than a brand. It represents a new enterprise operating model to better capitalize on existing synergies and resources, execute commercial operations and cross-brand strategies, and innovate with existing and new products. Based on our experience and relationships with millions of our own customers, we have the data and analytics capabilities to offer them a broader set of financial solutions, including targeted credit and point-of-sale loan products. Upbound can help elevate our customers, providing them with greater access and a path towards financial flexibility,” concluded Mr. Fadel.

For more information about Upbound, visit www.Upbound.com.

About Upbound Group, Inc.

Upbound Group, Inc. (effective February 27, 2023: NASDAQ: UPBD) is an omni-channel platform company committed to elevating financial opportunity for all through innovative, inclusive, and technology-driven financial solutions that address the evolving needs and aspirations of consumers. The Company’s customer-facing operating units include industry-leading brands such as Rent-A-Center® and Acima® that facilitate consumer transactions across a wide range


of store-based and digital retail channels, including over 2,400 company branded retail units across the United States, Mexico and Puerto Rico. Upbound Group, Inc. is headquartered in Plano, Texas.

Forward-Looking Statements

This release contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995, including, among others, statements regarding future growth opportunities for the Company, potential synergies across the Company’s businesses, consumer trends, future product developments and other statements that are not historical facts. Such forward-looking statements generally can be identified by the use of forward-looking terminology such as "may," "will," "expect," "intend," "could," "estimate," "predict," "continue," "maintain," "should," "anticipate," "believe," or "confident," or the negative thereof or variations thereon or similar terminology. Such forward-looking statements are based on particular assumptions that our management has made in light of its experience and its perception of expected future developments and other factors that it believes are appropriate under the circumstances, and are subject to various risks and uncertainties. Factors that could cause or contribute to material and adverse differences between actual and anticipated results include, but are not limited to, the risks detailed from time to time in the reports filed by us with the SEC, including our most recently filed Annual Report on Form 10-K, as may be updated by reports on Form 10-Q or Form 8-K filed thereafter. You are cautioned not to place undue reliance on forward-looking statements, which speak only as of the date of this release. Except as required by law, we are not obligated to, and do not undertake to, publicly release any revisions to these forward-looking statements to reflect any events or circumstances after the date hereof or to reflect the occurrence of unanticipated events.

Brendan Metrano

VP, Investor Relations

972-801-1280

brendan.metrano@rentacenter.com
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Exhibit 3.2

UPBOUND GROUP, INC.
AMENDED AND RESTATED BYLAWS

DATED FEBRUARY 22, 2023

ARTICLEI
MEETINGS OF STOCKHOLDERS

Section 1. Annual Meetings of Stockholders. The annual meeting of the stockholders
of Upbound Group, Inc. (the “Corporation™) shall be held on such day as may be designated from
time to time by the Board of Directors and stated in the notice of the meeting, and on any
subsequent day or days to which such meeting may be adjourned, for the purposes of electing
directors and of transacting such other business as may properly come before the meeting. The
Board of Directors shall designate the place, if any, date, and time for the holding of such meeting,
and, unless otherwise provided by law, the Certificate of Incorporation of the Corporation (as
amended and/or restated from time to time, the “Certificate of Incorporation™) or these Bylaws,
not less than ten (10) days nor more than sixty (60) days’ notice shall be given to the stockholders
of the date, time and place, if any, of the meeting and the means of remote communications, if any,
by which stockholders and proxy holders may be deemed to be present in person and vote at such
meeting. If the day designated therein is a legal holiday, the annual meeting shall be held on the
first succeeding day which is not a legal holiday. If for any reason the annual meeting shall not be
held on the day designated therein, the Board of Directors shall cause the annual meeting to be
held as soon thereafter as may be convenient. The Corporation may postpone, reschedule or cancel
any annual meeting of stockholders previously scheduled by the Board of Directors.

Section 2. Special Meetings of Stockholders. Special meetings of the stockholders
may be called at any time by the Board of Directors pursuant to a resolution approved by a majority
of the entire Board of Directors or majority of an entire committee of the Board of Directors. The
Board of Directors shall designate the place, if any, date and time for the holding of such meeting,
and shall provide, unless otherwise required by law, the Certificate of Incorporation or these
Bylaws, not less than ten (10) days nor more than sixty (60) days notice to the stockholders of the
date, time and place, if any, of the meeting, the means of remote communications, if any, by which
stockholders and proxy holders may be deemed to be present in person and vote at such meeting
and the purpose or purposes for which the meeting is called. Business transacted at any special
meeting of stockholders shall be limited to the purposes stated in the notice. The Corporation may
postpone, reschedule or cancel any special meeting of stockholders previously scheduled by the
Board of Directors.

Section 3. Notice of Stockholder Business and Nominations.
(A)  Annual Meetings of Stockholders.
(1)  Atany annual meeting of the stockholders, only such nominations
of persons for election to the Board of Directors shall be made, and only such other business

shall be conducted or considered, as shall have been properly brought before the meeting.

Upbound Group, Inc. Amended and Restated Bylaws
Page 1 of 22





image9.png
Nominations of persons for election to the Board of Directors and the proposal of business
to be considered by the stockholders may be made at an annual meeting of stockholders
only (a) as specified in the Corporation’s notice of meeting (or any supplement thereto)
given by or at the direction of the Board of Directors, (b) otherwise properly made at the
annual meeting, by or at the direction of the Board of Directors or (c) otherwise properly
requested to be brought before the annual meeting by a stockholder of the Corporation who
(i) was a stockholder of record of the Corporation at the time the notice provided for in this
Section 3 of Article | was delivered to the Secretary of the Corporation and at the time of
the annual meeting, (ii) shall be entitled to vote at such annual meeting, and (iii) complies
with the provisions of these Bylaws set forth in Section 3 and Section 4 of Article | as to
such nomination or business. Clause (c) shall be the exclusive means for a stockholder to
make nominations or other business proposals before an annual meeting of stockholders
(other than matters properly brought under Rule 14a-8 under the Securities Exchange Act
of 1934, as amended (the “Exchange Act”) and set forth in the Corporation’s notice of
meeting).

[#) Without qualification or limitation, subject to Section 3(C)(4) of
these Bylaws, for any nominations or any other business to be properly brought before an
annual meeting by a stockholder pursuant to Section 3(A)(1)(c) of Article I, the
stockholder, in addition to any other applicable requirements, must have given timely
notice thereof (including, in the case of nominations, the completed and signed
questionnaire, representation and agreement required by Section 4 of Article | of these
Bylaws) and timely updates and supplements thereof in writing to the Secretary of the
Corporation and any such proposed business must constitute a proper matter for
stockholder action. To be timely, a stockholder’s notice must be delivered to the Secretary
of the Corporation at the principal executive offices of the Corporation not later than the
close of business on the ninetieth (90th) day nor earlier than the close of business on the
one hundred twentieth (120th) day prior to the first anniversary of the preceding year’s
annual meeting (provided, however, that in the event that the date of the annual meeting is
more than thirty (30) days before or more than sixty (60) days after such anniversary date,
notice by the stockholder must be so delivered not earlier than the close of business on the
one hundred twentieth (120th) day prior to the date of such annual meeting and not later
than the close of business on the later of the ninetieth (90th) day prior to the date of such
annual meeting or, if the first public announcement of the date of such annual meeting is
less than one hundred (100) days prior to the date of such annual meeting, the tenth (10th)
day following the day on which public announcement of the date of such meeting is first
made by the Corporation. In no event shall any adjournment or postponement of an annual
meeting, or the public announcement thereof, commence a new time period (or extend any
time period) for the giving of a stockholder’s notice as described above. The number of
nominees a stockholder may nominate for election at the annual meeting (or in the case of
a stockholder giving the notice on behalf of a beneficial owner, the number of nominees a
stockholder may nominate for election at the annual meeting on behalf of such beneficial
owner) shall not exceed the number of directors to be elected at such annual meeting. To
be in proper form, a stockholder’s notice to the Secretary of the Corporation (whether given
pursuant to this Section 3(A)(2) of Article | or Section 3(B) of Article I) shall set forth:

Upbound Group, Inc. Amended and Restated Bylaws
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(a)  astoeach person, if any, whom the stockholder proposes to
nominate for election or reelection to the Board of Directors (i) all information
relating to such person that would be required to be disclosed in a proxy statement
or other filings required to be made in connection with solicitations of proxies for
election of directors in a contested election pursuant to and in accordance with
Section 14 of the Exchange Act and the rules and regulations promulgated
thereunder, (ii) such person’s written consent to being named in the Corporation’s
proxy statement as a nominee and to serving as a director if elected, (iii)a
description of all direct and indirect compensation and other material monetary
agreements, arrangements and understandings during the past three years, and any
other material relationships, between or among such stockholder and beneficial
owner, if any, and their respective affiliates and associates, or others acting in
concert therewith, on the one hand, and each proposed nominee, and his or her
respective affiliates and associates, or others acting in concert therewith, on the
other hand, including, without limitation all information that would be required to
be disclosed pursuant to Rule 404 promulgated under Regulation S-K if the
stockholder making the nomination and any benefi owner on whose behalf the
nomination is made, if any, or any affiliate or associate thereof or person acting in
concert therewith, were the “registrant” for purposes of such rule and the nominee
were a director or executive officer of such registrant; and (iv) with respect to each
person, if any, whom the stockholder proposes to nominate for election or
reelection to the Board of Directors, include a completed and signed questionnaire,
representation and agreement required by Section 4 of this Article I;

(b)  ifthe notice relates to any business other than the nomination
of a director or directors that the stockholder proposes to bring before the meeting,
(i) a brief description of the business desired to be brought before the annual
meeting, (ii) the reasons for conducting such business at the annual meeting,
(iiii) the text of the proposal or business (including the text of any resolutions
proposed for consideration and in the event that such business includes a proposal
to amend the Bylaws of the Corporation, the language of the proposed amendment),
(iv) any material interest in such business of such stockholder and the beneficial
owner, if any, on whose behalf the proposal is made, and (v) a description of all
agreements, arrangements and understandings between such stockholder and
beneficial owner, if any, and any other person or persons (including their names) in
connection with the proposal of such business by such stockholder; and

(c) as to the stockholder giving the notice and the beneficial
owner, if any, on whose behalf the nomination or proposal is made (i) the name and
address of such stockholder, as they appear on the Corporation’s books, of such
beneficial owner, if any, and of their respective affiliates, associates or others acting
in concert therewith, (ii)(A) the class or series and number of shares of the
Corporation that are, directly or indirectly, owned beneficially and of record by
such stockholder, such beneficial owner and of their respective affiliates, associates
or others acting in concert therewith, (B) any option, warrant, convertible security,
stock appreciation right, or similar right with an exercise or conversion privilege or
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asettlement payment or mechanism at a price related to any class or series of shares
of the Corporation or with a value derived in whole or in part from the value of any
class or series of shares of the Corporation, or any derivative or synthetic
arrangement having the characteristics of a long position in any class or series of
shares of the Corporation, or any contract, derivative, swap or other transaction or
series of transactions designed to produce economic benefits and risks that
correspond substantially to the ownership of any class or series of shares of the
Corporation, including where the value of such contract, derivative, swap or other
transaction or series of transactions is determined by reference to the price, value
or volatility of any class or series of shares of the Corporation, whether or not such
instrument, contract or right shall be subject to settlement in shares of the
underlying class or series of capital stock of the Corporation, through the delivery
of cash or other property, or otherwise, and without regard of whether the
stockholder of record, the beneficial owner, if any, or any affiliates or associates or
others acting in concert therewith, may have entered into transactions that hedge or
mitigate the economic effect of such instrument, contract or right or any other direct
or indirect opportunity to profit or share in any profit derived from any increase or
decrease in the value of shares of the Corporation (any of the foregoing, a
“Derivative Instrument”) directly or indirectly owned beneficially by such
stockholder, the beneficial owner, if any, or of any affiliates, associates or others
acting in concert therewith, (C) any proxy, contract, arrangement, understanding,
or relationship pursuant to which such stockholder has a right to vote any class or
series of shares of the Corporation, (D) any agreement, arrangement,
understanding, relationship or otherwise, including any repurchase or similar so-
called “stock borrowing” agreement or arrangement, engaged in, directly or
indirectly, by such stockholder, the purpose or effect of which is to mitigate loss to,
reduce the economic risk (of ownership or otherwise) of any class or series of the
shares of the Corporation by, manage the risk of share price changes for, or increase
or decrease the voting power of, such stockholder with respect to any class or series
of the shares of the Corporation, or which provides, directly or indirectly, the
opportunity to profit or share in any profit derived from any decrease in the price
or value of any class or series of the shares of the Corporation (any of the foregoing,
“Short Interests™), (E) any rights to dividends on the shares of the Corporation
owned beneficially by such stockholder that are separated or separable from the
underlying shares of the Corporation, (F) any proportionate interest in shares of the
Corporation or Derivative Instrument held, directly or indirectly, by a general or
limited partnership in which such stockholder is a general partner or, directly or
indirectly, beneficially owns an interest in a general partner of such general or
limited partnership, and (G) any performance-related fees (other than an asset-
based fee) that such stockholder is entitled to based on any increase or decrease in
the value of shares of the Corporation or Derivative Instruments, if any, including
without limitation any such interests held by members of such stockholder’s
immediate family sharing the same household, (iii) any other information relating
to such stockholder and beneficial owner, if any, that would be required to be
disclosed in a proxy statement and form of proxy or other filings required to be
made in connection with solicitation of proxies for, as applicable, the proposal
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and/or for the election of directors in a contested election pursuant to Section 14 of
the Exchange Act and the rules and regulations promulgated thereunder, (iv) a
representation that the stockholder is a holder of record of stock of the Corporation
entitled to vote at such meeting and intends to appear in person or by proxy at the
meeting to propose such business or nomination, and (v) a representation whether
the stockholder or the beneficial owner, if any, intends or is part of a group that
intends (a) to deliver a proxy statement and/or form of proxy to holders of at least
the percentage of the Corporation’s outstanding capital stock required to approve
or adopt the proposal or elect the nominee and/or (b) otherwise to solicit proxies
from stockholders in support of such proposal or nomination. The Corporation may
require any proposed nominee to furnish such other information as it may
reasonably require (i) to determine the eligibility of such proposed nominee to serve
as a director of the Corporation, including with respect to qualifications established
by any committee of the Board; (ii) to determine whether such nominee qualifies
as an “independent director” or “audit committee financial expert™ under applicable
law, securities exchange rule or regulation, or any publicly-disclosed corporate
governance guideline or committee charter of the Corporation; and (iii) that could
be material to a reasonable stockholder’s understanding of the independence and
qualifications, or lack thereof, of such nominee.

®3) In addition, to be timely, a stockholder’s notice shall further be
updated and supplemented, if necessary, so that the information provided or required to be
provided in such notice shall be true and correct as of the record date for the meeting and
as of the date that is ten (10) business days prior to the meeting or any adjournment or
postponement thereof, and such update and supplement shall be delivered to the Secretary
of the Corporation at the principal executive offices of the Corporation not later than five
(5) business days after the record date for the meeting in the case of the update and
supplement required to be made as of the record date, and not later than eight (8) business
days prior to the date for the meeting, any adjournment or postponement thereof in the case
of the update and supplement required to be made as of ten (10) business days prior to the
meeting or any adjournment or postponement thereof.

(4)  Notwithstanding anything in the second and third sentence of
paragraph (A)(2) of this Section 3 to the contrary, in the event that the number of directors
to be elected to the Board of Directors is increased by the Board of Directors, and there is
no public announcement by the Corporation naming all of the nominees for director or
specifying the size of the increased Board of Directors at least one hundred (100) days prior
to the first anniversary of the preceding year’s annual meeting, a stockholder’s notice
required by this Section 3 shall also be considered timely, but only with respect to nominees
for any new positions created by such increase, if it shall be delivered to the Secretary of
the Corporation at the principal executive offices of the Corporation not later than the close
of business on the tenth (10th) day following the day on which such public announcement
is first made by the Corporation.

(B)  Special Meetings of Stockholders. Only such business shall be conducted
at a special meeting of stockholders as shall have been brought before the meeting pursuant to the
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Corporation’s notice of meeting. Nominations of persons for election to the Board of Directors
may be made at a special meeting of stockholders at which directors are to be elected pursuant to
the Corporation’s notice of meeting (1) by or at the direction of the Board of Directors or (2)
provided that the Board of Directors has determined that the directors shall be elected at such
meeting, by any stockholder of the Corporation who is a stockholder of record at the time the
notice provided for in this Section 3 is delivered to the Secretary of the Corporation and at the time
of the special meeting, who is entitled to vote at the meeting and who complies with the provisions
of these Bylaws set forth in Section 3 and Section 4 of Article | as to such nomination. The
immediately preceding sentence shall be the exclusive means for a stockholder to make
nominations before a special meeting of stockholders (other than matters properly brought under
Rule 14a-8 under the Exchange Act and set forth in the Corporation’s notice of meeting). Subject
to Section 3(C)(4) of these Bylaws, in the event the Corporation calls a special meeting of
stockholders for the purpose of electing one or more directors to the Board of Directors, any such
stockholder may nominate a person or persons (as the case may be) for election to such position(s)
as specified in the Corporation’s notice of meeting, provided that the stockholder gives notice in
the same manner as required by paragraph (A)(2) of this Section 3 with respect to any nomination
(including the completed and signed questionnaire, representation and agreement required by
Section 4 of this Article 1) and timely updates and supplements the same in writing to the Secretary
of the Corporation. The number of nominees a stockholder may nominate for election at the
special meeting (or in the case of a stockholder giving the notice on behalf of a beneficial owner,
the number of nominees a stockholder may nominate for election at the special meeting on behalf
of such beneficial owner) shall not exceed the number of directors to be elected at such special
meeting. In order to be timely, a stockholder’s notice shall be delivered to the Secretary of the
Corporation at the principal executive offices of the Corporation not earlier than the close of
business on the one hundred twentieth (120th) day prior to the date of such special meeting and
not later than the close of business on the later of the ninetieth (90th) day prior to the date of such
special meeting or, if the first public announcement of the date of such special meeting is less than
100 days prior to the date of such special meeting, the tenth (10th) day following the day on which
public announcement is first made of the date of the special meeting and of the nominees proposed
by the Board of Directors to be elected at such meeting. In no event shall any adjournment or
postponement of a special meeting, or the public announcement thereof, commence a new time
period (or extend any time period) for the giving of a stockholder’s notice as described above. In
addition, to be timely, a stockholder’s notice shall further be updated and supplemented, if
necessary, so that the information provided or required to be provided in such notice shall be true
and correct as of the record date for the meeting and as of the date that is ten (10) business days
prior to the meeting or any adjournment or postponement thereof, and such update and supplement
shall be delivered to the Secretary of the Corporation at the principal executive offices of the
Corporation not later than five (5) business days after the record date for the meeting in the case
of the update and supplement required to be made as of the record date, and not later than eight
(8) business days prior to the date for the meeting, any adjournment or postponement thereof in
the case of the update and supplement required to be made as of ten (10) business days prior to the
meeting or any adjournment or postponement thereof.
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(C)  General.

) Subject to Section 2 of Article Il, only such persons who are
nominated in accordance with the procedures set forth in this Section 3 of Article | shall
be eligible to be elected at an annual or special meeting of stockholders of the Corporation
to serve as directors and only such business shall be conducted at a meeting of stockholders
as shall have been brought before the meeting in accordance with the procedures set forth
in this Section 3 of Article I. Except as otherwise provided by law, the Certificate of
Incorporation or these Bylaws, the Chairman of the meeting shall have the power (a) to
determine whether a nomination or any business proposed to be brought before the meeting
was made or proposed, as the case may be, in accordance with the procedures set forth in
this Section 3 of Article | and (b) if any proposed nomination or business was not made or
proposed in compliance with this Section 3 of Article I, to declare that no action shall be
taken on such nomination or other proposal and such nomination or other proposal shall be
disregarded. Notwithstanding the foregoing provisions of this Section 3 of Article I, unless
otherwise required by law, if the stockholder (or a qualified representative of the
stockholder) does not appear at the annual or special meeting of stockholders of the
Corporation to present such nomination or proposed business, such nomination shall be
disregarded and such proposed business shall not be transacted, notwithstanding that
proxies in respect of such vote may have been received by the Corporation. For purposes
of this Section 3 of Article I, to be considered a qualified representative of the stockholder,
a person must be authorized by a writing executed by such stockholder or an electronic
transmission delivered by such stockholder to act for such stockholder as proxy at the
meeting of stockholders and such person must produce such writing or electronic
transmission, or a reliable reproduction of the writing or electronic transmission, at the
meeting of the stockholders.

(2)  For purpose of this Section 3 of Avrticle I, “public announcement”
shall mean disclosure in a press release reported by the Dow Jones News Service,
Associated Press, or comparable national news service or in a document publicly filed by
the Corporation with the Securities and Exchange Commission pursuant to Section 13, 14,
or 15(d) of the Exchange Act and the rules and regulations promulgated thereunder.

®3) Notwithstanding the provisions of these Bylaws, a stockholder shall
also comply with all applicable requirements of the Exchange Act and the rules and
regulations thereunder with respect to the matters set forth in these Bylaws; provided,
however, that any references in these Bylaws to the Exchange Act or the rules promulgated
thereunder are not intended to and shall not limit the requirements applicable to
nominations or proposals as to any other business to be considered pursuant to Section 3
and Section 4 of these Bylaws.

(4)  Nothing in this Section 3 and Section 4 of Article | shall be deemed
to affect any rights (a) of stockholders to request inclusion of proposals in the
Corporation’s proxy statement pursuant to Rule 14a-8 promulgated under the Exchange
Act, or (b) of the holders of any series of Preferred Stock, if and to the extent provided for
under law or the Certificate of Incorporation. Subject to Rule 14a-8 under the Exchange
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Act, nothing in these Bylaws shall be construed to permit any stockholder, or give any
stockholder the right, to include or have disseminated or described in the Corporation’s
proxy statement any nomination of director or directors or any other business proposal.

Section 4. Submission _of Questionnaire, Representation and Agreement. To be
eligible to be a nominee for election or reelection as a director of the Corporation, a person must
deliver (with respect to nominations made by a stockholder pursuant to Section 3(A)(1)(c) of
Article | of these Bylaws, in accordance with the time periods prescribed for delivery of notice
under Section 3 of Article | of these Bylaws) to the Secretary at the principal executive offices of
the Corporation a completed and signed written questionnaire with respect to the background and
qualification of such person and the background of any other person or entity on whose behalf the
nomination is being made (which questionnaire shall be provided by the Secretary upon written
request) and a written representation and agreement (in the form provided by the Secretary upon
written request) that such person (A) is not and will not become a party to (1) any agreement,
arrangement or understanding with, and has not given any commitment or assurance to, any person
or entity as to how such person, if elected as a director of the Corporation, will act or vote on any
issue or question (a “Voting Commitment™) that has not been disclosed to the Corporation or
(2) any Voting Commitment that could limit or interfere with such person’s ability to comply, if
elected as a director of the Corporation, with such person’s fiduciary duties under applicable law,
(B) is not and will not become a party to any agreement, arrangement or understanding with any
person or entity other than the Corporation with respect to any direct or indirect compensation,
reimbursement or indemnification in connection with service or action as a director that has not
been disclosed therein, and (C) in such person’s individual capacity and on behalf of any person
or entity on whose behalf the nomination is being made, would be in compliance, if elected as a
director of the Corporation, and will comply with all applicable corporate governance, conflict of
interest, confidentiality and stock ownership and trading policies and guidelines of the Corporation
publicly disclosed from time to time.

Section 5. Place of Meetings. Every annual or special meeting of the stockholders shall
be held at such place within or without the State of Delaware as the Board of Directors may
designate, or, in the absence of such designation, at the principal office of the Corporation. If
authorized by the Board of Directors, in its sole discretion, and subject to such guidelines and
procedures as the Board of Directors may adopt, stockholders and proxy holders not physically
present at a meeting of stockholders may by means of remote communication, to the fullest extent
permitted by law: (a) participate in a meeting of stockholders, and (b) be deemed present in person
and vote at a meeting of stockholders whether such meeting is to be held at a designated place or
solely by means of remote communication.

Section 6. Notice of Meetings. Notice of every meeting of the stockholders shall be
given by the Secretary of the Corporation to each stockholder of record entitled to vote at the
meeting, unless otherwise provided by law, the Certificate of Incorporation or these Bylaws, not
less than ten (10) nor more than sixty (60) days, prior to the day named for the meeting.

Without limiting the manner by which notice otherwise may be given effectively to
stockholders, any notice to stockholders given by the Corporation under any provision of the
General Corporation Law of the State of Delaware (the “General Corporation Law”), the
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Certificate of Incorporation or these Bylaws may be given in writing directed to the stockholder’s
mailing address (or by electronic transmission directed to the stockholder’s electronic mail
address, as applicable) as it appears on the records of the Corporation. Notice shall be given (i) if
mailed, when deposited in the United States mail, postage prepaid, (ii) if delivered by courier
service, the earlier of when the notice is received or left at the stockholder’s address, or (iii) if
given by electronic mail, when directed to such stockholder’s electronic mail address (unless the
stockholder has notified the Corporation in writing or by electronic transmission of an objection
to receiving notice by electronic mail or such notice is prohibited by the General Corporation Law
to be given by electronic transmission). A notice by electronic mail must include a prominent
legend that the communication is an important notice regarding the Corporation. A notice by
electronic mail will include any files attached thereto and any information hyperlinked to a website
if such electronic mail includes the contact information of an officer or agent of the Corporation
who is available to assist with accessing such files or information. Any notice to stockholders
given by the Corporation under any provision of the General Corporation Law, the Certificate of
Incorporation or these Bylaws provided by means of electronic transmission (other than any such
notice given by electronic mail) may only be given in a form consented to by such stockholder,
and any such notice by such means of electronic transmission shall be deemed to be given as
provided by the General Corporation Law. The terms “electronic mail,” “electronic mail address,”
“electronic signature™ and “electronic transmission” as used herein shall have the meanings
ascribed thereto in the General Corporation Law.

Section 7. Record Date. In order that the Corporation may determine the stockholders
entitled to notice of any meeting of stockholders or any adjournment thereof, the Board of
Directors may fix a record date, which record date shall not precede the date upon the resolution
fixing the record date is adopted by the Board of Directors, and which record date shall, unless
otherwise required by law, be not less than ten (10) or more than sixty (60) days preceding the date
of any meeting of stockholders. If the Board of Directors so fixes a date, such date shall also be
the record date for determining the stockholders entitled to vote at such meeting unless the Board
of Directors determines, at the time it fixes such record date, that a later date on or before the date
of the meeting shall be the date for making such determination. If no record date is fixed by the
Board of Directors, the record date for determining stockholders entitled to notice of or to vote at
a meeting of stockholders shall be at the close of business on the day next preceding the day on
which notice is given, or, if notice is waived, at the close of business on the day next preceding the
day on which the meeting is held. A determination of stockholders of record entitled to notice of
or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided,
however, that the Board of Directors may fix a new record date for determination of stockholders
entitled to vote at the adjourned meeting, and in such case shall also fix as the record date for
stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed
for determination of stockholders entitled to vote in accordance herewith at the adjourned meeting.
The Board of Directors shall not close the books of the Corporation against transfers of shares
during the whole or any part of any such period.

In order that the Corporation may determine the stockholders entitled to receive payment
of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in
respect of any change, conversion or exchange of stock or for the purpose of any other lawful
action, the Board of Directors may fix a record date, which record date shall not precede the date
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upon which the resolution fixing the record date is adopted, and which record date shall not be
more than sixty (60) days prior to such action. If no such record date is fixed, the record date for
determining stockholders for any such purpose shall be at the close of business on the day on which
the Board of Directors adopts the resolution relating thereto.

Section 8. Proxies. The notice of every meeting of the stockholders may be
accompanied by a form of proxy approved by the Board of Directors in favor of such person or
persons as the Board of Directors may select.

Section 9. Quorum and Voting. The holders of a majority in voting power of the
outstanding shares of stock of the Corporation entitled to vote, present in person or represented by
proxy, shall constitute a quorum at any meeting of the stockholders, and the stockholders present
at any duly convened meeting may continue to do business until adjournment notwithstanding any
withdrawal from the meeting of holders of shares counted in determining the existence of a
quorum. Each director shall be elected by the vote of the majority of the votes cast with respect to
the nominee at any meeting at which directors are to be elected at which a quorum is present;
provided, however, that the directors shall be elected by the vote of a plurality of votes cast on the
election of directors at any meeting of stockholders for which (i) the Secretary of the Corporation
receives a notice that a stockholder has nominated a person for election to the Board of Directors
in compliance with the advance notice requirements for stockholder nominees for director set forth
in Section 3(A)(2) and Section 3(B) of these Bylaws, as applicable, and (ii) such nomination has
not been withdrawn by such stockholder on or prior to the tenth day preceding the date the
Corporation first mails its notice of meeting for such meeting to the stockholders. For purposes of
this Section, a majority of the votes cast means that the number of shares voted “for” a nominee
must exceed the votes cast “against” such nominee’s election (with “abstentions” and “broker
nonvotes™ not counted as a vote cast either “for” or “against™ that director’s election). All other
matters presented to the stockholders at a meeting at which is quorum is present shall, unless a
different or minimum vote is required by the Certificate of Incorporation, these Bylaws, the rules
or regulations of any stock exchange applicable to the Corporation, or any law or regulation
applicable to the Corporation or its securities, in which case such different or minimum vote shall
be the applicable vote on the matter, be decided by the affirmative vote of the holders of a majority
in voting power of the shares of stock of the Corporation present in person or represented by proxy
at the meeting and entitled to vote thereon. For the ratification of the appointment of independent
public accountants (if submitted for a vote of the stockholders), the vote required for approval shall
be a majority of the votes cast on the matter.

Section 10.  Adjournment. Any meeting of the stockholders may be adjourned from time
to time, without notice other than by announcement of the date, time and place, if any, thereof at
the meeting at which such adjournment is taken, and at any such adjourned meeting at which a
quorum shall be present any action may be taken that could have been taken at the meeting
originally called; provided, that if the adjournment is for more than thirty (30) days, or if after the
adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned
meeting shall be given to each stockholder of record entitled to vote at the adjourned meeting.

Section 11.  Organization and Conduct of Meeting. Meetings of stockholders
shall be presided over by the Chairman of the Board, if any, or in his or her absence, by the Chief
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Executive Officer or President, or in his or her absence by a Vice President, or in the absence of
the foregoing persons by a chairman designated by the Board of Directors, or in the absence of
such designation by a chairman chosen at the meeting. The Secretary shall act as secretary of the
meeting, but in his or her absence the chairman of the meeting may appoint any person to act as
secretary of the meeting. The date and time of the opening and the closing of the polls for each
matter upon which the stockholders will vote at a meeting shall be announced at the meeting by
the chairman of the meeting. The Board of Directors may adopt by resolution such rules and
regulations for the conduct of the meeting of stockholders as it shall deem appropriate. Except to
the extent inconsistent with such rules and regulations as adopted by the Board of Directors, the
chairman of the meeting of stockholders shall have the right and authority to convene and (for any
or no reason) to recess and/or adjourn the meeting, to prescribe such rules, regulations and
procedures and to do all such acts as, in the judgment of such chairman, are appropriate for the
proper conduct of the meeting. Such rules, regulations or procedures, whether adopted by the
Board of Directors or prescribed by the chairman of the meeting, may include, without limitation,
the following: (i) the establishment of an agenda or order of business for the meeting; (ii) rules and
procedures for maintaining order at the meeting and the safety of those present; limitations on
attendance at or participation in the meeting to stockholders entitled to vote at the meeting, their
duly authorized and constituted proxies or such other persons as the chairman of the meeting shall
determine; (iv) restrictions on entry to the meeting after the time fixed for the commencement
thereof; and (v) limitations on the time allotted to questions or comments by participants. The
chairman of the meeting of stockholders, in addition to making any other determinations that may
be appropriate to the conduct of the meeting, shall, if the facts warrant in his or her judgment,
determine and declare to the meeting that a matter or business was not properly brought before the
meeting and if such chairman should so determine, such chairman shall so declare to the meeting
and any such matter or business not properly brought before the meeting shall not be transacted or
considered. Unless and to the extent determined by the Board of Directors or the chairman of the
meeting, meetings of stockholders shall not be required to be held in accordance with the rules of
parliamentary procedure.

Section 12.  Delivery to the Corporation. Whenever this Article | requires one or more
persons (including a record or beneficial owner of stock) to deliver a document or information to
the Corporation or any officer, employee or agent thereof (including any notice, request,
questionnaire, revocation, representation or other document or agreement), such document or
information shall be in writing exclusively (and not in an electronic transmission) and shall be
delivered exclusively by hand (including, without limitation, overnight courier service) or by
certified or registered mail, return receipt requested and the Corporation shall not be required to
accept delivery of any document not in such written form or so delivered. For the avoidance of
doubt, with respect to any notice from any stockholder of record or beneficial owner of the
Corporation’s capital stock under the Certificate of Incorporation, these Bylaws or the General
Corporation Law, to the fullest extent permitted by law, the Corporation expressly opts out of
Section 116 of the General Corporation Law.

Upbound Group, Inc. Amended and Restated Bylaws
Page 11 of 22





image19.png
ARTICLE Il
BOARD OF DIRECTORS

Section 1. Number of Directors. The business, affairs and property of the Corporation
shall be managed by a board of directors. Unless otherwise provided by law, the number of
directors constituting the Board of Directors shall be determined from time to time by resolutions
adopted by a majority of the entire Board of Directors. Each director shall hold office for the full
term to which he or she shall have been elected and until his or her successor is duly elected and
qualified, or until his or her earlier death, resignation, disqualification or removal. A director need
not be a resident of the State of Delaware or a stockholder of the Corporation.

Section 2. Vacancies. Except as provided in the Certificate of Incorporation, newly
created directorships resulting from any increase in the number of directors and any vacancies on
the Board of Directors resulting from death, resignation, disqualification, removal or other cause
shall be filled by the affirmative vote of a majority of the remaining directors then in office, even
though less than a quorum of the Board of Directors. Any director appointed or elected in
accordance with the preceding sentence shall hold office for a term expiring at the next annual
meeting of stockholders following such director’s appointment or election and until such director’s
successor shall have been elected and qualified. No decrease in the number of directors constituting
the Board of Directors shall shorten the term of any incumbent director.

Section 3. Removal by Stockholders. Subject to the rights, if any, of any series of
Preferred Stock then outstanding, any director or the entire Board of Directors may be removed
from his or her office as a director, with or without cause, by the affirmative vote of the holders of
at least a majority of the voting power of all of the then-outstanding shares of capital stock of the
Corporation then entitled to vote at an election of directors, voting together as a single class.

Section 4. Regular Meetings. Regular meetings of the Board of Directors shall be held
at such place or places, if any, within or without the State of Delaware, at such hour and on such
day as may be fixed by resolution of the Board of Directors, without further notice of such
meetings. The time or place, if any, of holding regular meetings of the Board of Directors may be
changed by the Chairman of the Board, the President or the Chief Executive Officer by giving
written notice thereof as provided in Section 6 of this Article I1.

Section 5. Special Meeting. Special meetings of the Board of Directors shall be held,
whenever called by the Chairman of the Board, the President, the Chief Executive Officer, or by
resolution adopted by the Board of Directors, at such place or places, if any, within or without the
State of Delaware as may be stated in the notice of the meeting.

Section 6. Notice. Notice of the date, time and place, if any, of, and general nature of
the business to be transacted at, all special meetings of the Board of Directors, and notice of any
change in the time or place, if any, of holding the regular meetings of the Board of Directors, shall
be given to each director personally or by mail, e-mail or by telephone, telecopier or similar
communication at least 24 hours before the meeting; provided, however, that notice of any meeting
need not be given to any director if waived by him or her in writing or by electronic transmission,
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or if he or she shall be present at such meeting except when he or she attends a meeting for the
express purpose of objecting, at the beginning of the meeting, to the transaction of any business
because the meeting is not lawfully called or convened.

Section 7. Quorum. A majority of the directors in office, but not fewer than one-third
of the total number of directors, shall constitute a quorum of the Board of Directors for the
transaction of business, but a lesser number may adjourn until a quorum is present.

Section 8. Voting. Except as otherwise provided herein or in the Certificate of
Incorporation, all decisions of the Corporation’s Board of Directors shall require the affirmative
vote of at least a majority of the directors of the Corporation present at any meeting of the Board
of Directors at which a quorum is present, or at least a majority of the members of the Executive
Committee of the Board of Directors, if any, present at any meeting of the Executive Committee
at which a quorum is present, to the extent such decisions may be lawfully delegated to the
Executive Committee.

Section 9. Action by Written Consent. Unless otherwise restricted by the Certificate
of Incorporation or these Bylaws, any action required or permitted to be taken at a meeting of the
Board of Directors or of any committee thereof may be taken without a meeting if all of the
members of the Board of Directors or such committee, as the case may be, consent thereto in
writing or by electronic transmission. After an action is taken, the consent or consents relating
thereto shall be filed with the minutes of proceedings of the Board of Directors or committee in
the same paper or electronic form as the minutes are maintained.

Section 10.  Chairman. The Board of Directors may designate one or more of its number
to be Chairman of the Board and chairman of any committees of the Board and to hold such other
positions on the Board as the Board of Directors may designate.

ARTICLE Il
COMMITTEES

Section 1. The Board of Directors may, by resolution adopted by a majority of the full
Board of Directors, designate from among its members one or more committees, each of which
shall be comprised of one or more of its members, and may designate one or more of its members
as alternate members of any committee, who may, subject to any limitations by the Board of
Directors, replace absent or disqualified members at any meeting of the committee. In the absence
or disqualification of a member of the committee, the member or members thereof present at any
meeting and not disqualified from voting, whether or not he, she or they constitute a quorum, may
unanimously appoint another member of the Board of Directors to act at the meeting in place of
any such absent or disqualified member. Any such committee, to the extent provided in such
resolution or in the Certificate of Incorporation or these Bylaws, shall have and may exercise all
of the authority of the Board of Directors to the extent permitted by the General Corporation Law.

Section 2. The Board of Directors shall have the power at any time to change the
membership of any such committee and to fill vacancies in it. A majority of the number of

Upbound Group, Inc. Amended and Restated Bylaws
Page 13 of 22





image21.png
members of any such committee shall constitute a quorum for the transaction of business unless a
greater number of members is required by a resolution adopted by the Board of Directors. The act
of the majority of the members of a committee present at any meeting at which a quorum is present
shall be the act of the Committee, unless the act of a greater number is required by a resolution
adopted by the Board of Directors. Each such committee may elect a chairman and appoint such
subcommittees and advisors as it may deem necessary. Except as otherwise provided by the Board
of Directors, meetings of any committee shall be conducted in accordance with these Bylaws. Any
member of any such committee elected or appointed by the Board of Directors may be removed
by the Board of Directors whenever in its judgment the best interests of the Corporation will be
served thereby, but such removal shall be without prejudice to the contract rights, if any, of the
person so removed. Election or appointment of a member of a committee shall not itself create
contract rights.

Section 3. Any action taken by any committee of the Board of Directors shall be
promptly recorded in the minutes and filed with the Secretary of the Corporation.

ARTICLE IV
OFFICERS

Section 1. Designation and Removal. The officers of the Corporation may consist of a
Chairman of the Board, Chief Executive Officer, President, Secretary, Treasurer, Chief Operating
Officer, Chief Financial Officer, one or more Vice Presidents, and such other officers as may be
named by the Board of Directors. Any number of offices may be held by the same person. All
officers shall hold office until their successors are elected or appointed, except that the Board of
Directors may remove any officer at any time at its discretion.

Section 2. Powers and Duties. The officers of the Corporation shall have such powers
and duties as generally pertain to their offices, except as modified herein or by the Board of
Directors, as well as such powers and duties as from time to time may be conferred by the Board
of Directors. The Chairman of the Board shall have such duties as may be assigned to him or her
by the Board of Directors and shall preside at meetings of the Board and at meetings of the
stockholders. In addition to the other powers and duties conferred upon the Chief Executive Officer
by the Board of Directors, the Chief Executive Officer of the Corporation shall have the duty and
responsibility for the general supervision over the business, affairs, and property of the
Corporation.

ARTICLEV
SEAL

The seal of the Corporation shall be in such form as the Board of Directors shall
prescribe.
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ARTICLE VI
CERTIFICATES OF STOCK

The shares of stock of the Corporation shall be represented by certificates of stock;
provided, however, that the Board of Directors may provide by resolution or resolutions that some
or all of any or all classes or series of the Corporation’s stock shall be uncertificated shares;
provided, further, that any such resolution shall not apply to shares represented by a certificate
until such certificate is surrendered to the Corporation. Notwithstanding the adoption of such a
resolution by the Board of Directors, every holder of stock represented by certificates and upon
request, every holder of uncertificated shares shall be entitled to have a certificate signed by two
authorized officers of the Corporation (it being understood that each of the President, the Chief
Executive Officer, a Vice President the Treasurer, or Secretary, an Assistant Treasurer or an
Assistant Secretary shall be an authorized officer for such purpose). Such signatures and such seal,
or any of them, may be executed in facsimile, engraved or printed. In case any officer who has
signed or whose facsimile signature has been placed upon any share certificate shall have ceased
to be such officer because of death, resignation or otherwise before the certificate is issued, it may
be issued by the Corporation with the same effect as if the officer had not ceased to be such at the
date of its issue. Said certificates of stock shall be in such form as the Board of Directors may from
time to time prescribe.

ARTICLE VII
INDEMNIFICATION

Section 1. General. The Corporation shall indemnify, and advance Expenses (as this
and as other capitalized words not otherwise defined herein are defined in Section 14 of this
Atrticle) to, Indemnitee to the fullest extent permitted by applicable law. The rights of Indemnitee
provided under the preceding sentence shall include, but not be limited to, the right to be
indemnified to the fullest extent permitted by § 145(b) of the General Corporation Law in
Proceedings by or in the right of the Corporation and to the fullest extent permitted by § 145(a) of
the Delaware General Corporation Law in all other Proceedings.

Section 2. Expenses Related to Proceedings. If Indemnitee is successful, on the merits
or otherwise, in any Proceeding, he or she shall be indemnified against all Expenses actually and
reasonably incurred by him or her or on his or her behalf in connection therewith. If Indemnitee is
not wholly successful in such Proceeding but is successful, on the merits or otherwise, as to any
Matter in such Proceeding, the Corporation shall indemnify Indemnitee against all Expenses
actually and reasonably incurred by him or her or on his or her behalf relating to each Matter. The
termination of any Matter in such a Proceeding by dismissal, with or without prejudice, shall be
deemed to be a successful result as to such Matter.

Section 3. Advancement of Expenses. Indemnitee shall be advanced Expenses within
ten (10) days after requesting them to the fullest extent permitted by § 145(e) of the General
Corporation Law.
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Section 4. Request for Indemnification. To obtain indemnification, Indemnitee shall
submit to the Corporation a written request with such information as is reasonably available to
Indemnitee. The Secretary of the Corporation shall promptly advise the Board of Directors of such
request.

Section 5. Determination of Entitlement; No Change of Control. If there has been no
Change of Control immediately prior to the time the determination as to Indemnitee’s entitlement
to indemnification is made, Indemnitee’s entitlement to indemnification shall be determined in
accordance with § 145(d) of the General Corporation Law. If entitlement to indemnification is to
be determined by Independent Counsel, the Corporation shall furnish notice to Indemnitee within
ten (10) days after receipt of the request for indemnification, specifying the identity and address
of Independent Counsel. The Indemnitee may, within fourteen (14) days after receipt of such
written notice of selection, deliver to the Corporation a written objection to such selection. Such
objection may be asserted only on the ground that the Independent Counsel so selected does not
meet the requirements of Independent Counsel and the objection shall set forth with particularity
the factual basis of such assertion. If there is an objection to the selection of Independent Counsel,
either the Corporation or Indemnitee may petition the Court of Chancery of the State of Delaware
or any other court of competent jurisdiction for a determination that the objection is without a
reasonable basis and/or for the appointment of Independent Counsel selected by the Court.

Section 6. Determination of Entitlement; Change of Control. If there has been a
Change of Control immediately prior to the time the determination as to Indemnitee’s entitlement
to indemnification is made, Indemnitee’s entitlement to indemnification shall be determined in a
written opinion by Independent Counsel selected by Indemnitee. Indemnitee shall give the
Corporation written notice advising of the identity and address of the Independent Counsel so
selected. The Corporation may, within seven (7) days after receipt of such written notice of
selection, deliver to the Indemnitee a written objection to such selection. Indemnitee may, within
five (5) days after the receipt of such objection from the Corporation, submit the name of another
Independent Counsel and the Corporation may, within seven (7) days after receipt of such written
notice of selection, deliver to the Indemnitee a written objection to such selection.

Any objection is subject to the limitations in Section 5 of this Article. Indemnitee may
petition the Court of Chancery of the State of Delaware or any other Court of competent
jurisdiction for a determination that the Corporation’s objection to the first and/or second selection
of Independent Counsel is without a reasonable basis and/or for the appointment as Independent
Counsel of a person selected by the Court.

Section 7. Procedures of Independent Counsel. If a Change of Control shall have
occurred, Indemnitee shall be presumed (except as otherwise expressly provided in this Article) to
be entitled to indemnification upon submission of a request for indemnification in accordance with
Section 4 of this Article, and thereafter the Corporation shall have the burden of proof to overcome
the presumption in reaching a determination contrary to the presumption. The presumption shall
be used by Independent Counsel as a basis for a determination of entitlement to indemnification
unless the Corporation provides information sufficient to overcome such presumption by clear and
convincing evidence or the investigation, review and analysis of Independent Counsel convinces
him or her by clear and convincing evidence that the presumption should not apply.
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Except in the event that the determination of entitlement to indemnification is to be
made by Independent Counsel, if the person or persons empowered under Section 5 or 6 of this
Article to determine entitlement to indemnification shall not have made and furnished to
Indemnitee in writing a determination within sixty (60) days after receipt by the Corporation of
the request therefor, the requisite determination of entitlement to indemnification shall be deemed
to have been made and Indemnitee shall be entitled to such indemnification unless Indemnitee
knowingly misrepresented a material fact in connection with the request for indemnification or
such indemnification is prohibited by law. The termination of any proceeding or of any matter
therein by judgment, order, settlement or conviction, or upon a plea of nolo contendere or its
equivalent, shall not (except as otherwise expressly provided in this Article) of itself adversely
affect the right of Indemnitee to indemnification or create a presumption that Indemnitee did not
act in good faith and in a manner which he or she reasonably believed to be in or not opposed to
the best interests of the Corporation, or with respect to any criminal Proceeding, that Indemnitee
had reasonable cause to believe that his or her conduct was unlawful.

Section 8. Independent Counsel Expenses. The Corporation shall pay any and all
reasonable fees and expenses of Independent Counsel incurred acting pursuant to this Article and
in any proceeding to which it is a party or witness in respect of its investigation and written report
and shall pay all reasonable fees and expenses incident to the procedures in which such
Independent Counsel was selected or appointed. No Independent Counsel may serve if a timely
objection has been made to his or her selection until a Court has determined that such objection is
without a reasonable basis.

Section 9. Adjudication. In the event that (i) a determination is made pursuant to
Section5 or 6 that Indemnitee is not entitled to indemnification under this Article, (ii)
advancement of Expenses is not timely made pursuant to Section 3 of this Article, (iii) Independent
Counsel has not made and delivered a written opinion determining the request for indemnification
(a) within ninety (90) days after being appointed by the Court, or (b) within ninety (90) days after
objections to his or her selection have been overruled by the Court, or (c) within ninety (90) days
after the time for the Corporation or Indemnitee to object to his or her selection, or (iv) payment
of indemnification is not made within five (5) days after a determination of entitlement to
indemnification has been made or deemed to have been made pursuant to Section 5, 6 or 7 of this
Atrticle, Indemnitee shall be entitled to an adjudication in an appropriate court of the State of
Delaware, or in any other court of competent jurisdiction, of his or her entitlement to such
indemnification or advancement of Expenses. In the event that a determination shall have been
made that Indemnitee is not entitled to indemnification, any judicial proceeding or arbitration
commenced pursuant to this Section shall be conducted in all respects as a de novo trial on the
merits and Indemnitee shall not be prejudiced by reason of that adverse determination. If a Change
of Control shall have occurred, in any judicial proceeding commenced pursuant to this Section,
the Corporation shall have the burden of proving that Indemnitee is not entitled to indemnification
or advancement of Expenses, as the case may be. If a determination shall have been made or
deemed to have been made that Indemnitee is entitled to indemnification, the Corporation shall be
bound by such determination in any judicial proceeding commenced pursuant to this Section 9, or
otherwise, unless Indemnitee knowingly misrepresented a material fact in connection with the
request for indemnification, or such indemnification is prohibited by law.
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The Corporation shall be precluded from asserting in any judicial proceeding
commenced pursuant to this Section 9 that the procedures and presumptions of this Article are not
valid, binding and enforceable and shall stipulate in any such court that the Corporation is bound
by all provisions of this Article. In the event that Indemnitee, pursuant to this Section 9, seeks a
judicial adjudication to enforce his or her rights under, or to recover damages for breach of, this
Atrticle, Indemnitee shall be entitled to recover from the Corporation, and shall be indemnified by
the Corporation against, any and all Expenses actually and reasonably incurred by him or her in
such judicial adjudication, but only if he or she prevails therein. If it shall be determined in such
judicial adjudication that Indemnitee is entitled to receive part but not all of the indemnification or
advancement of Expenses sought, the Expenses incurred by Indemnitee in connection with such
judicial adjudication or arbitration shall be appropriately prorated.

Section 10.  Nonexclusivity of Rights. The rights of indemnification and advancement
of Expenses as provided by this Article shall not be deemed exclusive of any other rights to which
Indemnitee may at any time be entitled under applicable law, the Certificate of Incorporation, the
Bylaws, any agreement, a vote of stockholders or a resolution of Disinterested Directors, or
otherwise. No amendment, alteration or repeal of this Article or any provision thereof shall be
effective as to any Indemnitee for acts, events and circumstances that occurred, in whole or in part,
before such amendment, alteration or repeal. The provisions of this Article shall continue as to an
Indemnitee whose Corporate Status has ceased and shall inure to the benefit of his or her heirs,
executors and administrators.

Section 11.  Insurance and Subrogation. To the extent the Corporation maintains an
insurance policy or policies providing liability insurance for directors or officers of the Corporation
or of any other corporation, partnership, joint venture, trust, employee benefit plan or other
enterprise which such person serves at the request of the Corporation, Indemnitee shall be covered
by such policy or policies in accordance with its or their terms to the maximum extent of coverage
available for any such director or officer under such policy or policies.

In the event of any payment hereunder, the Corporation shall be subrogated to the extent
of such payment to all the rights of recovery of Indemnitee, who shall execute all papers required
and take all action necessary to secure such rights, including execution of such documents as are
necessary to enable the Corporation to bring suit to enforce such rights.

The Corporation shall not be liable under this Article to make any payment of amounts
otherwise indemnifiable hereunder if, and to the extent that, Indemnitee has otherwise actually
received such payment under any insurance policy, contract, agreement or otherwise.

Section 12.  Severability. If any provision or provisions of this Article shall be held to
be invalid, illegal or unenforceable for any reason whatsoever, the validity, legality and
enforceability of the remaining provisions shall not in any way be affected or impaired thereby;
and, to the fullest extent possible, the provisions of this Article shall be construed so as to give
effect to the intent manifested by the provision held invalid, illegal or unenforceable.

Section 13.  Certain Persons Not Entitled to Indemnification. Notwithstanding any other
provision of this Article, except as otherwise provided in Section 9, no person shall be entitled to
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indemnification or advancement of Expenses under this Article with respect to any Proceeding, or
any Matter therein, brought or made by such person.

Section 14.  Definitions. For purposes of this Article:

“Change of Control” means a change in control of the Corporation after the date of
adoption of these Bylaws in any one of the following circumstances: (i) there shall have occurred
an event required to be reported in response to Item 6(e) of Schedule 14A of Regulation 14A (or
in response to any similar item on any similar schedule or form) promulgated under the Securities
Exchange Act of 1934 (the * Act ™), whether or not the Corporation is then subject to such reporting
requirement; (ii) any “person” (as such term is used in Section 13(d) and 14(d) of the Act) shall
have become the “beneficial owner™ (as defined in Rule 13d-3 under the Act), directly or
indirectly, of securities of the Corporation representing 40% or more of the combined voting power
of the Corporation’s then outstanding voting securities without prior approval of at least two-thirds
of the members of the Board of Directors in office immediately prior to such person attaining such
percentage interest; (iii) the Corporation is a party to a merger, consolidation, sale of assets or
other reorganization, or a proxy contest, as a consequence of which members of the Board of
Directors in office immediately prior to such transaction or event constitute less than a majority of
the Board of Directors thereafter; (iv) during any period of two consecutive years, individuals who
at the beginning of such period constituted the Board of Directors (including for this purpose any
new director whose election or nomination for election by the Corporation’s stockholders was
approved by a vote of at least two-thirds of the directors then still in office who were directors at
the beginning of such period) cease for any reason to constitute at least a majority of the Board of
Directors.

“Corporate Status™ describes the status of a person who is or was a director or officer
of the Corporation or of any other corporation, partnership, limited liability company, joint
venture, trust, employee benefit plan or other enterprise which such person is or was serving at the
request of the Corporation.

“Disinterested Director” means a director of the Corporation who is not and was not a
party to the Proceeding in respect of which indemnification is sought by Indemnitee.

“Expenses” shall include all reasonable attorneys’ fees, retainers, court costs, transcript
costs, fees of experts, witness fees, travel expenses, duplicating costs, printing and binding costs,
telephone charges, postage, delivery service fees, and all other disbursements or expenses of the
types customarily incurred in connection with prosecuting, defending, preparing to prosecute or
defend, investigating, or being or preparing to be a witness in a Proceeding.

“Indemnitee™ includes any person who is, or is threatened to be made, a witness in or a
party to any Proceeding as described in Section 1 or 2 of this Article by reason of his or her
Corporate Status.

“Independent Counsel” means a law firm, or a member of a law firm, that is experienced
in matters of corporation law and neither presently is, nor in the five years previous to his or her
selection or appointment has been, retained to represent: (i) the Corporation or Indemnitee in any
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matter material to either such party, or (ii) any other party to the Proceeding giving rise to a claim
for indemnification hereunder.

“Matter” is a claim, a material issue, or a substantial request for relief.

“Proceeding” includes any action, suit, arbitration, alternate dispute resolution
mechanism, investigation, administrative hearing or any other proceeding whether civil, criminal,
administrative or investigative, except one initiated by an Indemnitee pursuant to Section 9 of this
Atrticle to enforce his or her rights under this Article.

Section 15.  Notices. Any communication required or permitted to the Corporation shall
be addressed to the Secretary of the Corporation and any such communication to Indemnitee shall
be addressed to his or her home address unless he or she specifies otherwise and shall be personally
delivered or delivered by overnight mail delivery.

Section 16.  Contractual Rights. The right to be indemnified or to the advancement or
reimbursement of Expenses (i) is a contract right based upon good and valuable consideration,
pursuant to which Indemnitee may sue as if these provisions were set forth in a separate written
contract between him or her and the Corporation, (ii) is and is intended to be retroactive and shall
be available as to events occurring prior to the adoption of these provisions, and (iii) shall continue
after any rescission or restrictive modification of such provisions as to events occurring prior
thereto.

ARTICLE VIl
FORUM SELECTION

Unless the Corporation consents in writing to the selection of an alternative forum, (A) (i)
any derivative action or proceeding brought on behalf of the Corporation, (ii) any action asserting
a claim of breach of a fiduciary duty owed by any current or former director, officer, other
employee or stockholder of the Corporation to the Corporation or the Corporation’s stockholders,
(iii) any action asserting a claim arising pursuant to any provision of the General Corporation Law,
the Certificate of Incorporation or these Bylaws (as either may be amended or restated) or as to
which the General Corporation confers jurisdiction on the Court of Chancery of the State of
Delaware or (iv) any action asserting a claim governed by the internal affairs doctrine of the law
of the State of Delaware shall, to the fullest extent permitted by law, be exclusively brought in the
Court of Chancery of the State of Delaware or, if such court does not have subject matter
jurisdiction thereof, the federal district court of the State of Delaware; and (B) the federal district
courts of the United States shall be the exclusive forum for the resolution of any complaint
asserting a cause of action arising under the Securities Act of 1933, as amended. To the fullest
extent permitted by law, any person or entity purchasing or otherwise acquiring or holding any
interest in shares of capital stock of the Corporation shall be deemed to have notice of and
consented to the provisions of this Article VII1.
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ARTICLE IX
EMERGENCY BYLAWS

SECTION 1. Emergency Bylaws. This Article IX shall be operative during any
emergency, resulting from an attack on the United States or on a locality in which the Corporation
conducts its business or customarily holds meetings of its Board of Directors or its stockholders,
or during any nuclear or atomic disaster or during the existence of any catastrophe, including, but
not limited to, an epidemic or pandemic, and a declaration of a national emergency by the United
States government, or other similar emergency condition, irrespective of whether a quorum of the
Board of Directors or a standing committee thereof can readily be convened for action (an
“Emergency”), notwithstanding any different or conflicting provision in the these Bylaws, the
Certificate of Incorporation or the General Corporation Law. To the extent not inconsistent with
the provisions of this Article IX, the other provisions of these Bylaws and the Certificate of
Incorporation shall remain in effect during such Emergency, and upon termination of such
Emergency, the provisions of this Article IX shall cease to be operative.

SECTION 2. Notice. During any Emergency, a meeting of the Board of Directors or a
committee thereof may be called by (i) any two directors or (i) any two Designated Officers (as
defined below) and notice of the place, if any, and time of any such meeting of the Board of
Directors or any committee may be given only to such directors as it may be feasible to reach at
the time and by such means as may be feasible at the time. Such notice shall be given at such time
in advance of the meeting as, in the judgment of the person calling the meeting, circumstances
permit. No notice of such meeting need be given to the Designated Officers.

SECTION 3. Quorum. At any meeting of the Board of Directors or any committee thereof,
called in accordance with Section 2, the director or directors in attendance at the meeting shall
constitute a quorum. Vacancies on the Board of Directors, or any committee thereof, may be filled
by a majority vote of the directors in attendance at the meeting. In the event that no directors are
able to attend the meeting of the Board of Directors, then the Designated Officers in attendance
shall serve as directors for the meeting, without any additional quorum requirement and will have
full powers to act as directors of the Corporation for such meeting. For purposes of this Article
1X, “Designated Officers™ means the Chief Executive Officer, the President or any Executive Vice
President who shall be deemed to be directors of the Corporation for purposes of obtaining a
quorum during an Emergency if a quorum of directors cannot otherwise be obtained during such
Emergency.

SECTION 4. Liability. No officer, director or employee acting in accordance with this
Atrticle IX shall be liable except for willful misconduct.

SECTION 5. Powers. The Board of Directors, either before or during any Emergency,
may, effective in the Emergency, change the principal executive office or designate several
alternative principal executive offices or regional offices, or authorize the officers so to do.
Without limiting any powers or emergency actions that the Board of Directors may take during an
Emergency, during an Emergency, the Board of Directors may take any action that it determines
to be practical and necessary to address the circumstances of the Emergency including, without
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limitation, taking the actions with respect to stockholder meetings and dividends as provided in
Section 110(i) of the General Corporation Law.

SECTION 6. Amendments. Atany meeting called in accordance with Section 2, the Board
of Directors may modify, amend or add to the provisions of this Article IX so as to make any
provision that may be practical or necessary for the circumstances of the Emergency.

SECTION 7. Repeal or Change. The provisions of this Article IX shall be subject to repeal
or change by further action of the Board of Directors or by action of the stockholders, but no such
repeal or change shall modify the provisions of Section 4 with regard to action taken prior to the
time of such repeal or change.

SECTION 8. Nonexclusivity. Nothing contained in this Article IX shall be deemed
exclusive of any other provisions for emergency powers consistent with other sections of the
General Corporation Law which have been or may be adopted by corporations created under the
General Corporation Law.
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